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vs.
North End Neighborhood Association, Inc.,
an Idaho nonprofit corporation,
Respondent.
Petitioners Mary Fite, Diane Hughes, Dave Green, Julie Madsen, Sheri Edmond, Michael
Herman, John Llewelleyn, and Laurynda Williams (collectively, “Petitioners”), as members of
the North End Neighborhood Association, Inc. (“NENA”), seek relief against the above-named
respondent, as follows:
SUMMARY OF ACTION
1.

NENA is a nonprofit neighborhood association with voting members. The voting

members elect the board of directors. The right to vote to choose their board of directors—and
have it count—is the most fundamental right of NENA members. Exercising this fundamental
and unqualified statutory right to choose their directors, NENA members overwhelmingly voted
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to remove Sarah Foregger, Daniel Foregger, Carlos Coto, Sitka Koloski, and Tory Spengler (the
“Holdover Directors”) from the NENA Board of Directors. Petitioners, as NENA members,
strictly followed the Idaho Nonprofit Corporation Act in calling a special meeting of members
and holding a membership vote to remove the Holdover Directors.
2.

Yet acting at the sole direction of the Holdover Directors, NENA has wrongfully

refused to recognize the validity of the membership vote and to compel the Holdover Directors
to relinquish their board seats and control over NENA assets. Contrary to NENA’s Bylaws and
Idaho law, the Holdover Directors claim that NENA’s voting membership comprises the
approximately 5,200 “addresses” within NENA’s geographic boundaries, and therefore
Petitioners did not gather enough signatures to call a special meeting of members and vote to
remove the Holdover Directors. The Holdover Directors appear to rest this claim on the faulty
notion that NENA’s Bylaws automatically confer membership status on all addresses within its
boundaries—regardless of whether these “addresses” want to be a NENA member.
3.

Not only does the Holdover Directors’ claim of “automatic membership”

contradict the plain language of NENA’s Bylaws, which require “eligible persons” to comply
with specific procedures to obtain “membership status,” it runs afoul of the Idaho Nonprofit
Corporation Act’s mandatory consent provision, which prohibits a corporation from admitting
persons as members unless they knowingly and affirmatively manifest their consent to
membership. This claim of “automatic membership” also defies common sense.
4.

Critically, the effect of the Holdover Directors’ claim is to effectively deny

NENA members their statutory right to call a membership meeting—which is what the Holdover
Directors clearly hope to achieve. Indeed, the Holdover Directors currently claim that NENA has
at least 8,000 members; therefore, a petition demanding a membership meeting must have at
least 800 signatures. On a separate occasion, one of the Holdover Directors claimed that NENA
has more than 10,000 members; therefore, a petition demanding a special meeting would need
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more than 1,000 signatures. The “moving target” advocated by the Holdover Directors exposes
their true intent: to deny NENA members their right to choose their directors.
5.

Petitioners, seeking to uphold the will of the NENA members, ask the Court to

issue a declaration that NENA members’ removal of the Holdover Directors is valid and
enforceable under the Idaho Nonprofit Corporation Act. They further seek a peremptory writ of
mandate directing NENA to compel the Holdover Directors to vacate their board seats in
compliance with the member vote removing them.
6.

As enforcement of the membership vote removing the Holdover Directors leaves

NENA without an operative board, Petitioners further request the Court order a special meeting
of members be called, pursuant to Idaho Code § 30-30-106(1), for the purpose of electing a new
board of directors on the grounds it is impractical or impossible for NENA to call or conduct a
meeting of its members because all directors have resigned or been removed from the Board.
Alternatively, Petitioners request the Court to order a special meeting of members be called,
pursuant to Idaho Code § 30-30-503(1)(c), for the purpose of electing a new board of directors,
based on the written demand for such a meeting signed and dated by 252 NENA members, and
delivered to NENA.
THE PARTIES, JURISDICTION, AND VENUE
7.

Petitioner Mary Fite is an individual and a member of NENA residing in Ada

County, Idaho. Ms. Fite participated in noticing and calling the special meeting to vote on the
removal of the Holdover Directors, participated in the membership vote that removed the
Holdover Directors, and signed the second NENA member demand for a special meeting to elect
a new NENA board of directors.
8.

Petitioner Diane Hughes is an individual and a member of NENA residing in Ada

County, Idaho. Ms. Hughes participated in noticing and holding the special meeting to vote on
the removal of the Holdover Directors, participated in the membership vote that removed the
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Holdover Directors, and signed the second NENA member demand for a special meeting to elect
a new NENA board of directors.
9.

Petitioner Dave Green is an individual and a member of NENA residing in Ada

County, Idaho. Mr. Green participated in noticing and holding the special meeting to vote on the
removal of the Holdover Directors, participated in the membership vote that removed the
Holdover Directors, and signed the second NENA member demand for a special meeting to elect
a new NENA board of directors.
10.

Petitioner Julie Madsen is an individual and a member of NENA residing in Ada

County, Idaho. Ms. Madsen signed the NENA member demand for a special meeting to hold a
removal vote, participated in noticing and holding the special meeting to vote on the removal of
the Holdover Directors, participated in the membership vote that removed the Holdover
Directors, and signed the second NENA member demand for a special meeting to elect a new
NENA board of directors.
11.

Petitioner Sheri Edmond is an individual and a member of NENA residing in Ada

County, Idaho. Ms. Edmond participated in noticing and holding the special meeting to vote on
the removal of the Holdover Directors, participated in the membership vote that removed the
Holdover Directors, and signed the second NENA member demand for a special meeting to elect
a new NENA board of directors.
12.

Petitioner Michael Hermann is an individual and a member of NENA residing in

Ada County, Idaho. Mr. Hermann participated in noticing and calling the special meeting to vote
on the removal of the Holdover Directors, participated in the membership vote that removed the
Holdover Directors, and signed the second NENA member demand for a special meeting to elect
a new NENA board of directors.
13.

Petitioner John Llewellyn is an individual and a member of NENA residing in

Ada County, Idaho. Mr. Llewellyn participated in noticing and calling the special meeting to
vote on the removal of the Holdover Directors, voted to remove the Holdover Directors, and
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signed the second NENA member demand for a special meeting to elect a new NENA board of
directors.
14.

Petitioner Laurynda Williams is an individual and a member of NENA residing in

Ada County, Idaho. Ms. Williams participated in noticing and calling the special meeting to vote
on the removal of the Holdover Directors, participated in the membership vote that removed the
Holdover Directors, and signed the second NENA member demand for a special meeting to elect
a new NENA board of directors.
15.

Respondent North End Neighborhood Association, Inc. is an Idaho nonprofit

corporation organized and existing under the Idaho Nonprofit Corporation Act, Idaho Code
§§ 30-30-101, et seq.
16.

During most of the relevant time period, including the present, NENA has acted

through Holdover Directors Sarah Foregger, Daniel Foregger, Carlos Coto, Sitka Koloski, and
Tory Spengler. The Holdover Directors were elected to the NENA Board of Directors in a
contested board election held at the October 27, 2020 NENA annual membership meeting.
17.

Jurisdiction and venue are proper in this Court pursuant to Idaho Code §§ 1-701,

1-705, 5-404, 7-302, 30-30-106, 30-30-503, or other Idaho law.
FACTUAL BACKGROUND
NENA’s Articles of Incorporation and Bylaws
18.

NENA is an Idaho nonprofit corporation established in 1977 “to preserve and

enhance the character of the north end neighborhood’s livability, charm, historical roots, and
warmth provided by the unique residential fabric, encompassed within the neighborhood’s
boundaries, as defined in the NENA Bylaws, in the interests of furthering the welfare of its
present and future residents by democratic processes.” A true and correct copy of the Restated
Articles of Incorporation is attached here as Exhibit 1.
19.

NENA has voting members. NENA’s Bylaws provide that NENA is governed by

a duly elected Board of Directors (the “Board”), made up of individual members of the
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association elected by NENA voting members at the annual membership meeting. A true and
correct copy of NENA’s Bylaws is attached here as Exhibit 2.
20.

“Membership” in NENA is “open to all persons 18 years or older” who live,

work, or own property or a business within NENA’s geographical boundaries. (Bylaws, Art. IV,
Membership and Voting Rights, ¶ 1.) “To become a voting member,” according to NENA’s
Bylaws, “eligible persons [must] provide identification, their names and addresses and, if
membership is to be obtained by virtue of employment or property/business ownership, their
employer’s name and address and the location of their property/business, to NENA’s Corporate
Secretary.” (Bylaws, Art. IV, Membership and Voting Rights, ¶ 2).
21.

No person can be admitted to NENA as a member “without his or her consent.”

I.C. § 30-30-401(2).
22.

Only persons who meet the eligibility requirements for membership status under

NENA’s Bylaws and who consent to membership in NENA have “voting power” within the
organization. (Bylaws, Art. IV, Membership and Voting Rights, ¶ 3).
23.

NENA’s official “Membership Roster,” dated December 1, 2020, listed 260

voting members, identified by name and qualifying address, in alphabetical order.
NENA Members’ Written Demand For a
Special Meeting of Members to Hold a Removal Vote
24.

On January 2, 2021, a written demand for a special meeting, signed and dated by

58 NENA members, was hand delivered to the NENA president. The demand listed one purpose
for the meeting: to vote on the removal of Tory Spengler, Sarah Foregger, Carlos Coto, Daniel
Foregger, and Sitka Koloski from the NENA Board of Directors as allowed under Idaho Code
§ 30-30-608(1).
25.

On January 10, 2021, at a special meeting, the NENA Board announced it had

received a written demand from members for a special membership meeting to hold a removal
vote; it scheduled the requested special membership meeting for January 26, 2021, to coincide
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with the regular meeting of the Board of Directors. NENA provided further notice of the special
meeting of members by conspicuously posting the time, date, location, and purpose of the
meeting on NENA’s website. The website included the entire text from the member petition
stating the purpose of the meeting.
26.

On the date the special membership meeting was announced, the NENA Board

comprised the following nine directors: Chris Wagener, President; Sarah Foregger, Vice
President; Daniel Foregger, Secretary; Chrystal Allen, Treasurer; Mark Baltes; Anne Hausrath;
Carlos Coto; Sitka Koloski; and Tory Spengler.
27.

On January 25, 2020, immediately preceding the scheduled date for the special

membership meeting, the Board published on its website that the special meeting of members
previously noticed and scheduled for January 26, 2021, was “postponed.”
28.

On the same date the Board postponed the special meeting, NENA member Julie

Varin requested the Board provide an updated membership list in anticipation of the Board’s
rescheduling the postponed meeting. The next day, the NENA president emailed an electronic
copy of an updated Membership Roster dated January 26, 2021. This Membership Roster listed
312 NENA members.
29.

On January 26, 2021, at the regular meeting of the Board, Mark Baltes announced

his resignation. Soon after, on February 7, 2021, Chris Wagener, NENA President, also
submitted his written resignation.
30.

Upon Mr. Wagener’s resignation as NENA president, Holdover Director Sarah

Foregger assumed the role of acting president of NENA.
31.

Mr. Baltes and Mr. Wagener’s resignations left only two disinterested directors on

the Board not subject to the members’ removal petition: Chrystal Allen, Treasurer, and Anne
Hausrath. The five remaining directors were all named in the removal petition.
32.

After Mr. Wagener and Mr. Baltes resigned, NENA, acting at the direction of the

five interested Holdover Directors, refused to reschedule the postponed meeting. Instead, as
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directed by a vote of the Holdover Directors, NENA decided to use NENA funds to hire an
attorney to contest the validity of the members’ request to hold a removal vote. The only two
disinterested directors not named in the removal petition voted against using NENA funds to
hire this attorney.
33.

Through the attorney only the five interested Holdover Directors voted to hire,

NENA denied the members’ request for a special membership meeting based on the claim that a
“written demand of more than 500 members would be required to demand a special meeting
[pursuant to Idaho Code § 30-30-502(1)(b)] because there are more than 5,000 separate
addresses within NENA’s geographical boundaries, each with voting power according to the
NENA Bylaws.”
34.

But NENA’s Bylaws do not give “voting power” to “addresses.” Rather, the

NENA Bylaws give “voting power” to “all persons 18 years or older” who live, work, or own
property or a business within NENA’s geographical boundaries and who have attained
“membership status” by providing “identification, their names and addresses and, if membership
is to be obtained by virtue of employment or property/business ownership, their employer’s
names and address and the location of their property/business, to NENA’s Corporate Secretary.”
(Bylaws, Art. IV, Membership and Voting Rights, ¶¶ 1-3 (emphasis added).) The Holdover
Directors also ignored the statutory requirement that the persons over the age of 18 eligible for
membership in NENA cannot become a member without their consent.
35.

Relying on the Holdover Directors’ untenable interpretation of NENA’s Bylaws

and Idaho law as conferring automatic membership status on all “eligible persons” within
NENA’s boundaries, NENA wrongfully refused to call the special meeting demanded by
members.
NENA Members’ Notice of the Special Meeting
36.

When NENA, acting at the direction of the Holdover Directors, wrongfully

refused to call the special meeting demanded by members, members who signed the demand
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scheduled the special meeting for March 18, 2021, under the authority of Idaho
Code§ 30-30-502(3).
37.

Consistent with NENA’s Bylaws, notice of the meeting was published in the

Idaho Statesman on February 26, 2021.
38.

In addition, no later than March 8, 2021, written notice of the special meeting was

hand delivered to the approximately 5,200 households and businesses within NENA’s
boundaries. The notice for the meeting clearly stated the place, date, and time of the meeting, as
well as its purpose: “to vote on the removal of each of the following members of the NENA
Board of Directors: Tory Spengler, Sarah Foregger, Daniel Foregger, Carlos Coto, Sitka
Koloski.”
39.

Notice was also sent via email to known email addresses of eligible NENA

members, published on the northendalliance.org website and social media, and approximately 75
posters were placed around the neighborhood.
The Removal Vote
40.

On March 18, 2021, consistent with the meeting notice, a special meeting of

members was held for the purpose of holding a member vote to remove Sarah Foregger, Daniel
Foregger, Carlos Coto, Sitka Koloski, and Tory Spengler as directors of the NENA Board. Due
to the pandemic, the meeting was held in a hybrid format, where people could vote via Zoom or
in-person at Sun Ray Café, located in Hyde Park in the North End.
41.

Before any votes were recorded, a quorum of 25 members was established across

the two meeting sites, which were linked by Zoom video. This 25-person quorum was
maintained throughout the duration of the meeting to satisfy the quorum requirements set forth in
NENA’s Bylaws.
42.

As only NENA members are eligible to vote at membership meetings, every

voter’s membership status was established or confirmed by a combination of measures. Pursuant
to NENA’s Bylaws, neighbors presented identification, as well as other proof of a qualifying
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address, if necessary and, in some cases, some neighbors opted to sign an affidavit attesting to
their identity and address in order to meet the age and boundary requirements for NENA
membership outlined in the Bylaws. Online, every voter showed their face on recorded live
video, stated their name and address, and presented their identification on camera. Every voter
provided written consent to become a NENA voting member prior to casting their vote.
43.

A total of 773 NENA verified members participated in the meeting, and a total of

745 verified NENA members cast ballots. Of the 745 votes cast, over 90% of NENA-verified
members voted to remove Tory Spengler, Carlos Coto, Daniel Foregger, and Sarah Foregger,
and over 85% voted to remove Sitka Koloski.
44.

The entire voting process and counting of votes was secure and documented. For

online voting, the entire Zoom session was recorded for verification purposes and online ballots
cast were submitted directly to Google, where the History function clearly establishes no changes
were made to the data. For in-person voting, all voters placed their ballots into a sealed ballot
box and NENA members who handled the ballot box and counted votes have signed, under
penalty of perjury, an affidavit attesting to their proper handling of the ballot box and counting of
votes.
45.

For additional security, the entire counting of votes was performed live via Zoom

and recorded for verification purposes.
The Holdover Directors’ Refusal to Acknowledge
the Removal Vote and Vacate Their Board Seats
46.

On March 21, 2021, NENA members hand delivered the removal vote results to

NENA’s two remaining directors not subject to the removal vote, Anne Hausrath and Chrystal
Allen, and to NENA’s retained attorney. The March 21, 2021 letter demanded that the Holdover
Directors vacate their board seats and relinquish control over NENA’s assets.
47.

At nearly 800 persons, the number of verified NENA members who participated

in the removal vote was unprecedented in NENA’s history. In past NENA Board elections, only
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the existing Board members and a very small number of other people attended the election and
voted during the NENA annual meeting.
48.

To further illustrate this point, at the October 2020 annual membership meeting,

which had an unusually high number of participants, still only 40 verified NENA members
elected Tory Spengler, 31 verified members elected Carlos Coto, 34 verified members elected
Sarah Foregger, 36 verified members elected Daniel Foregger, and 40 verified members elected
Sitka Koloski. By contrast, nearly 800 verified NENA members participated in the special
meeting to vote on the removal of the Holdover Directors and nearly 700 NENA members voted
to remove each of these Holdover Directors from the NENA Board.
49.

Once the Holdover Directors learned 90% of the nearly 800 NENA members

voted to remove them, rather than acknowledging the validity of the member vote and their legal
obligation to vacate their positions, Sarah Foregger, Daniel Foregger, Carlos Coto, Sitka
Koloski, and Tory Spengler defiantly caused NENA to reject the removal vote, calling the
special meeting and neighborhood vote “illegal.”
50.

Significantly, on March 30, 2021, at the regular meeting of the Board, the two

remaining directors not subject to the removal vote, Chrystal Allen and Anne Hausrath, resigned
from the NENA Board—leaving NENA without directors authorized to act on behalf of the
association. Thereafter, the Holdover Directors have wrongfully controlled NENA’s assets,
directed NENA’s actions, and purported to speak on NENA’s behalf.
NENA Members’ Written Demand for a Special Meeting of
Members to Hold an Election for a New Board of Directors
51.

With no board of directors to govern NENA, the NENA members who organized

the removal vote sought to help rebuild NENA. To this end, they circulated a second petition
demanding a special membership meeting—this time for the purpose of holding an election for a
new board of directors. They collected 252 signatures from NENA members, who signed and
dated the “Demand for Special Membership Meeting of the North End Neighborhood
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Association,” requesting “a special meeting of members for the purpose of electing the NENA
Board of Directors.” Each of the 252 NENA members who signed the demand for a special
election provided their identification and qualifying address consistent with NENA’s Bylaws, as
well as explicitly consented to membership in NENA, consistent with the Idaho Nonprofit
Corporation Act.
52.

On May 18, 2021, this written demand, signed and dated by 252 NENA members,

was delivered to NENA’s attorney via hand delivery and email. In addition, a copy of the written
demand was left at the home of Holdover Director Sarah Foregger.
53.

On May 19, 2021, an electronic copy of the written demand was delivered to all

Holdover Directors via email.
54.

The membership roster NENA provided on January 26, 2021, listed 312

members. That roster, and the 773 NENA members who attended the March 18 removal vote not
included on that roster, comprise the entire list of NENA voting members. Therefore, the
signatures of 252 NENA voting members demanding a special meeting exceeded ten percent of
the association’s voting power—the percentage required for members calling a special
membership meeting under Idaho Code § 30-30-502(1)(b).
55.

Upon receiving the written demand for a special meeting signed by 252 NENA

members, the Holdover Directors refused to acknowledge they had received the demand. They
proceeded with the regular monthly board meeting for May 2021 as if they had full authority to
act on behalf of NENA and completely ignored the fact that they had received a demand signed
by 252 verified NENA members for a special board election.
Petitioners’ Request for Membership Lists and the Holdover Directors’
Rejection of NENA Members’ Demand for a Special Meeting to Elect a Board of Directors
56.

Following submission of the May 18, 2021 written demand for a special meeting

to elect a new board of directors, Petitioners formally requested two membership lists from
NENA in a letter dated May 24, 2021, to NENA’s attorney. One was a membership list effective
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on May 24, 2021, the date of the letter. The second was a membership list effective April 19,
2021, 30 days prior to delivery of the member demand for a special meeting to elect a board of
directors.
57.

The Idaho Nonprofit Corporation Act requires a corporation to “maintain a record

of its members in a form that permits preparation of a list of the name and address of all
members, in alphabetical order by class, showing the number of votes each member is entitled to
cast.” I.C. § 30-30-1101(3). The NENA Bylaws contain a similar provision, which requires
NENA’s corporate secretary to maintain “a record of all NENA members eligible to vote in a
form that permits preparation of a list of the name and address of all members, in alphabetical
order.” Edmond Decl., Ex. 1 (Bylaws, Art. VII, Officers, ¶ 4(d)). The NENA Bylaws further
provide that each NENA member “shall have one vote.” (Id., Art. IV, Membership and Voting
Rights, ¶ 5). [Id.]
58.

In response to the May 24, 2021 letter request for the membership lists, on

June 10, 2021, the Holdover Directors, through their attorney, produced an electronic copy of
two lists. “These two lists,” according to the Holdover Directors, “consist of the City of Boise
list for all addresses of voting membership and the list of names/preferred mailing addresses the
NENA secretary has been compiling as of the date of your request.”
59.

Contrary to the Holdover Director’s counsel’s statement, the City of Boise list is

not a list of “voting membership.” It is merely a list of addresses within the North End
Neighborhood boundary. The “City of Boise list” includes each of the addresses located in the
North End, with no names. The City maintains this list to mail out postcards with information
regarding certain issues or events pertinent to North End residents, such as the revision of the
North End Neighborhood Plan or the NENA annual meeting. The City’s mailing list identifies
each addressee as “NORTH END NEIGHBOR.”
60.

The second list the NENA secretary apparently began compiling as of the date

requested is purportedly the “NENA Membership List as of 5.25.21.” The NENA secretary
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clearly did not compile the second list by identifying “all persons 18 years or older” meeting the
eligibility requirements for membership in NENA and who have consented to membership in
NENA. Rather, on information and belief, it appears the NENA secretary compiled this supposed
“membership list” by accessing public property records and identifying all persons or entities
who own property within the NENA boundaries.
61.

For example, notably absent from this list is Holdover Director Tory Spengler,

who was first elected as a director in 2018 and re-elected in 2020. In addition, the list does not
include Sarah Marang Coto, who voted in and ran for a board seat in the October 2020 NENA
annual election, and who is also married to Holdover Director Carlos Coto.
62.

Also absent from this membership list are Petitioners John Llewellyn, who

previously served on the NENA Board and resigned from the Board only in January 2021, and
Laurynda Williams, who has rented a home within the NENA boundaries since 2019.
Ms. Williams explicitly asked to become a NENA member many times and was told she was
already a member; Yet she is not listed on this purported “membership list.” Many other persons
who have lived in the North End for years, and who have actively participated in NENA, are also
not included on the list as a NENA member.
63.

The list fails to comply with the NENA Bylaws and Idaho law in significant other

ways as well. As a threshold issue, this list does not list the purported members in alphabetical
order, as required by the Bylaws and Idaho law, and includes “members” with addresses outside
the North End, including many with out-of-state addresses—making it impossible to verify
whether these purported members actually meet the eligibility requirements for membership. For
example, this list identifies “Texas Refrigerated Express LLC” with a Houston, Texas address, as
a “member.”
64.

Significantly, the list also identifies numerous entities as members, rather than

individuals 18 years or older, as mandated by the NENA Bylaws. A small sampling of the
entities identified as “members” on the list includes: “City of Boise;” “Boise Independent School
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District;” “Texas Refrigerated Express LLC;” “City of Boise (housing & Comm Dev [sic]
Division)”—listed four times; “City Of Boise [sic] (boise [sic] Parks & Recreation)”—listed four
times; “First United Methodist Church Of Boise City [sic]” and “First Methodist Church”—
listed 14 times; “Public Employee Retirement”—listed two times; “Idaho Counties Risk
Management”—listed two times; “Gem State Cash Offer LLC;” and “Sunset Commons
Subdivision Homeowners Association, Inc.”—listed four times. These examples represent only a
small fraction of the entities listed as members.
65.

The list also violates NENA’s Bylaws and Idaho law to the extent it identifies

numerous purported members multiple times—presumably because these persons and entities
own multiple properties within the NENA boundaries—suggesting these entities and persons are
entitled to more than one vote because they own more than one property. Similarly, this list also
identifies as members both Holdover Director Sarah Foregger and her trust that owns the house
where she lives, again implying that Ms. Foregger effectively is entitled to two votes—one as
herself and one on behalf of her trust. But the NENA Bylaws specifically provide that each
member shall have only one vote.
66.

Although the Holdover Directors failed to provide a membership list that

complies with Idaho law and the NENA Bylaws, they now claim that NENA has over 8,000
members based on this “current membership list.” Yet they also claim the City of Boise has
determined that NENA’s voting power “includes the 5,410 mailing addresses provided by the
City and those individuals over the age of 18 who reside, work or own property within the
geographic boundaries as determined by the City.” The Holdover Directors, however, provide no
evidence that the City has any say on who may be a NENA member. Just as importantly, the
Holdover Directors offer no proof that these unnamed purported 8,000 members have met the
eligibility and admission requirements for becoming a NENA member as set forth in Article IV
of the NENA Bylaws, or otherwise consented to membership in NENA as required by Idaho
Code § 30-30-401(2).
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67.

Despite these blatant deficiencies with the purported “current membership list,”

the Holdover Directors rely on this membership list to reject, once again, the NENA members’
demand for a special meeting to hold a board election. They now claim signatures from 800
members “would be necessary to require the Board to convene a special membership meeting
because there are more than 8,000 members and 5,410 mailing addresses within NENA’s
geographical boundaries, each with voting power according to NENA’s Bylaws and Idaho Code
§ 30-30-103(2).” Notably, when the Holdover Directors rejected the removal vote just two
months earlier, they claimed that NENA had 5,000 members; therefore, 500 signatures would be
necessary to convene a special meeting under Idaho Code § 30-30-502(1)(b). They also have
consistently claimed that 100 signatures would suffice to call a special meeting of members
pursuant to NENA’s Bylaws.
68.

Thus, according to the Holdover Directors, signatures from 252 members does not

suffice to call a special meeting of members. Importantly, this position ignores that the June 10,
2021 list is a sham and that the most recent correct list described in paragraph 55, above, is the
only valid membership list.
FIRST CLAIM FOR RELIEF
(Declaratory Judgment – I.C. § 10-1201, 1202)
69.

Petitioners reallege and incorporate by reference the preceding paragraphs.

70.

Idaho Code § 10-1201 authorizes a court of competent jurisdiction to declare the

rights and status between parties.
71.

Idaho Code § 10-1202 allows an interested person to have their rights declared

under a statute.
72.

Petitioners, as NENA members who participated in the membership vote

removing the Holdover Directors, are interested parties entitled by law to a declaration
concerning the validity and enforceability of the membership vote under the Idaho Nonprofit
Corporation Act.
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73.

The Idaho Nonprofit Corporation Act allows members to “remove one (1) or

more directors elected by them without cause.” I.C. § 30-30-608(1).
74.

A director elected by members may be removed by members only at a meeting

called for the purpose of removing the director, and the meeting notice must state the purpose.
I.C. § 30-30-608(5).
75.

“A corporation with members shall hold a special meeting of members … (b) if

the holders of at least ten percent (10%) of the voting power of any corporation sign, date and
deliver to any corporate officer one (1) or more written demands for the meeting describing its
purpose or purposes for which it is to be held.” I.C. § 30-30-502(1)(b)(emphasis added).
76.

Idaho Code § 30-30-101 defines “voting power” as the “the total number of votes

entitled to be cast for the election of directors at the time the determination of voting power is
made.” I.C. 30-30-103(20) (emphasis added).
77.

The “record date” for the purpose of determining whether the ten percent

requirement for calling a special meeting of members has been met is the “close of business on
the thirtieth day” before delivery of the written demand. I.C. § 30-30-502(2). The statute, in turn,
defines “record date” as “the date on which a corporation determines the identity of its members
for the purposes of this act.” I.C. § 30-30-102(16).
78.

Well over ten percent of NENA voting members demanded a special meeting for

the purpose of holding a vote to remove the Holdover Directors. On December 3, 2020, the
“record date” for determining whether the ten percent requirement for demanding a special
meeting had been met, NENA’s official Membership Roster identified 260 voting members who
had either applied for membership or otherwise evidenced their consent to join by voting,
signing a petition, or volunteering for NENA. Fifty-eight members signed and dated the written
demand requesting the special membership meeting and describing its purpose, which was
delivered to NENA’s president.
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79.

Acting at the Holdover Directors’ behest, NENA wrongfully refused to call the

special meeting as mandated under Idaho Code § 30-30-502(1)(b) based on the Holdover
Directors’ self-serving and illogical claim that more than 500 members would have to sign a
demand for a special meeting because NENA has more than 5000 addresses within its
boundaries, and each of these ‘addresses’ has voting power under NENA’s Bylaws.
80.

But this interpretation of NENA’s Bylaws ignores the plain language of the

Bylaws and the Idaho Nonprofit Corporation Act. It also is illogical and impractical, as
demonstrated by the so-called NENA “membership list,” as of May 24, 2021, that the Holdover
Directors provided.
81.

NENA’s Bylaws establish eligibility for membership and the procedures for

admitting members; they do not establish who is a member. The Bylaws’ plain language
supports this interpretation: “Membership shall be open to all persons 18 years or older who
reside, work, or own property” within NENA’s geographic boundaries. (Bylaws, Art. IV,
Membership and Voting Rights, ¶ 1) (emphasis added); Persons to whom membership is “open”
must “provide identification, their names and addresses and, if membership is to be obtained by
virtue of employment or property/business ownership, their employer’s name and address and
the location of their property/business, to NENA’s Corporate Secretary.” Idaho law further
prohibits a person being admitted as a member to NENA “without his or her consent.” I.C.
§ 30-30-401(2).
82.

Only persons who meet the eligibility requirements for membership status and

who manifest their explicit consent to membership by complying with these admission
procedures set forth in NENA’s Bylaws, or who evidence their implied consent to membership,
in accordance with Idaho Code § 30-30-401(2), by voting, signing a petition to call a meeting, or
otherwise knowingly accepting the benefits of membership, may be admitted as a NENA
member. And only these individuals who have gained official “membership status” have “voting
power” within the organization. (Bylaws, Art. IV, Membership and Voting Rights, ¶ 3.)
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83.

It is these specifically named members, established on a list as of 30 days prior to

submission of a member petition for a special member meeting, that constitute the “voting
power” of the organization.
84.

The Holdover Directors’ wrongful refusal to reschedule the special improperly

obstructed NENA members’ exercise of their franchise denied them their most fundamental right
as NENA members: to choose their board of directors.
85.

When NENA, at the direction of the Holdover Directors, failed to set the meeting

within 30 days, Petitioners, acting pursuant to Idaho Code § 30-30-502(3), properly scheduled
and noticed the meeting for March 18, 2021. Under Idaho Code § 30-30-502(3), if a special
meeting is properly demanded under section 30-30-502(1)(b), and notice is not given within
30 days after delivery of the written demand to a corporate officer, “a person signing the demand
… may set the time and place of the meeting and give notice pursuant to section 30-30-505,
Idaho Code.” I.C. § 30-30-502(3).
86.

Idaho Code § 30-30-505 provides that notice must be given consistent with the

corporation’s “bylaws of meetings of members in a fair and reasonable manner.” I.C. § 30-30505(1). Notice is fair and reasonable if the “corporation notifies its members of the place, date
and time” of the special meeting “no fewer than ten (10) days … before the meeting date,” and if
the notice “includes a description of the matter or matters for which the meeting is called.” I.C.
§ 30-30-505(3)(a), (c).
87.

Fair and reasonable notice of the meeting was given through publication of the

notice in the Idaho Statesman on February 26, 2021, consistent with NENA’s Bylaws, and
through hand delivery of the written notice to the approximately 5,200 households and
businesses within NENA’s boundaries. The notice for the meeting clearly stated the place, date,
and time of the meeting, as well as its purpose.
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88.

On March 18, 2021, consistent with the notice, NENA members held a special

meeting of members called for the purpose of voting on the removal of Sarah Foregger, Daniel
Foregger, Carlos Coto, Tory Spengler, and Sitka Koloski from the NENA Board.
89.

The overwhelming majority of the 745 NENA members who were present and

who successfully cast votes at the March 18, 2021 special meeting, voted to remove Sarah
Foregger, Daniel Foregger, Carlos Coto, Tory Spengler, and Sitka Koloski from the NENA
Board of Directors.
90.

As a quorum of members was present throughout the entire meeting, and the

majority of members present at the meeting voted to remove the Holdover Directors, NENA
members properly removed the Holdover Directors from the NENA Board. See I.C.
§ 30-30-512(1) (“Unless this act, the articles or the bylaws require a greater vote or voting by
class, if a quorum is present, the affirmative vote of the votes represented and voting, which
affirmative votes also constitute a majority of the required quorum, is the act of the members.”).
91.

When NENA members voted to remove the Holdover Directors from the NENA

Board of Directors, they ceased being directors of NENA, and they have no authority to act on
behalf of NENA and its members.
92.

Acting at the direction of the Holdover Directors, NENA has wrongfully refused

to recognize the validity of the membership vote removing the Holdover Directors and to compel
them to relinquish their board seats and control over NENA assets.
93.

As a remedy, the Court should declare that: (a) Petitioners properly demanded a

special meeting of members for the purpose of voting on the removal of the Holdover Directors
by delivering a written demand, signed and dated by at least ten percent of NENA’s voting
power, to NENA’s president, and NENA’s refusal to call the special membership meeting and
vote was wrongful; (b) Petitioners properly noticed and conducted the special membership
meeting and vote to remove the Holdover Directors when NENA wrongfully refused to call the
special membership meeting and vote; (c) the Holdover Directors were properly removed by
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NENA members at special meeting of members called for that purpose; and (d) NENA
members’ removal of the Holdover Directors is valid and enforceable under Idaho Code
§ 30-30-608.
SECOND CLAIM FOR RELIEF
(Writ of Mandate – I.C. § 7-302)
94.

Petitioners reallege and incorporate by reference the preceding paragraphs.

95.

Idaho Code § 7-302 authorizes a district court to issue a writ of mandate to any

corporation to compel the performance of an act that the party has a duty to perform.
I.C. § 7-302; see also I.R.C.P. 74(a)(1)(A). The writ of mandamus will issue “where there is a
clear legal right to the relief sought and a clear duty of performance on the one whom it is sought
to compel to act.” Silver Bowl, Inc. v. Equity Metals, Inc., 93 Idaho 487, 490, 464 P.2d 926, 929
(1970).
96.

A writ of mandamus must issue in all cases where no plain, speedy, and adequate

remedy exists in the ordinary course of law. I.C. § 7-303.
97.

NENA members had an absolute right to remove the Holdover Directors at a

meeting called for that purpose, and no evidence exists to support the invalidity of the
membership vote or to contest the results of the membership vote removing the Holdover
Directors.
98.

NENA had a mandatory duty to recognize the validity and results of the

membership vote to remove the Holdover Directors and to compel the Holdover Directors to
relinquish their board seats and control over NENA’s assets. Instead, acting at the Holdover
Directors’ behest and based solely on their blatant distortion and self-serving reading of NENA’s
Bylaws and Idaho law, NENA has wrongfully refused to recognize the validity and results of the
membership vote and to compel the Holdover Directors to vacate their seats.
99.

NENA cannot rely on the Holdover Directors’ untenable and self-serving claim

that all individuals and entities within NENA’s boundaries are automatically NENA members to
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justify its refusal to recognize the membership vote and to compel the Holdover Directors to
relinquish their board seats and control over NENA assets.
100.

Petitioners who participated in the membership vote removing the Holdover

Directors have no plain, speedy, and adequate remedy to enforce the removal vote and cause the
Holdover Directors to vacate their seats on the NENA Board.
101.

Petitioners are therefore entitled to issuance of a peremptory writ of mandate

directing NENA to compel the Holdover Directors to vacate their board seats immediately and
relinquish control of NENA assets.
THIRD CLAIM FOR RELIEF
(Judicial Relief - I.C. § 30-30-106)
102.

Petitioners reallege and incorporate by reference the preceding paragraphs.

103.

“If for any reason it is impractical or impossible for any corporation to call or

conduct a meeting of its members …, then upon petition of a … member, the district court may
order that such a meeting be called or that a written ballot or other form of obtaining the vote of
members … be authorized, in such a manner as the court finds fair and equitable under the
circumstances.” I.C. § 30-30-106(1) (emphasis added).
104.

In issuing such an order for a member meeting, the Court shall provide for a

method of notice reasonably designed to give actual notice to all persons entitled to notice,
whether or not the method results in actual notice to all such persons. In such a proceeding, the
Court may determine who the members or directors are. I.C. § 30-30-106(2).
105.

All directors have resigned or been removed from the NENA Board, leaving

NENA with no operative board of directors. It is therefore impractical or impossible for NENA
to call or conduct a membership meeting to elect a new board of directors to replace the
Holdover Directors and to fill the remaining vacant seats on the Board provided for in NENA’s
Restated Articles of Incorporation.
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106.

Accordingly, Petitioners, as NENA members, request that the Court order a

NENA membership meeting pursuant to Idaho Code § 30-30-106(1) for the purpose of electing a
new board of directors. Petitioners further ask the Court to appoint a trustee or trustees, or
otherwise establish an interim board of directors, to govern NENA and to conduct the special
member meeting to elect a new Board of Directors until such time as a new board of directors
may be duly elected by members in accordance with Idaho law, NENA’s Restated Articles of
Incorporation, and NENA’s Bylaws.
FOURTH CLAIM FOR RELIEF
(Court-Ordered Meeting - I.C. § 30-30-503(1)(c))
107.

Petitioners reallege and incorporate by reference the preceding paragraphs.

108.

A court May summarily order a meeting to be held on the application of any

member who signed a demand for a special meeting valid under Idaho Code§ 30-30-502 if notice
of the special meeting was not given within 30 days after the date the demand was delivered to a
corporate officer. I.C. § 30-30-503(1)(c).
109.

Idaho Code § 30-30-502(1)(b) requires a corporation to call a special meeting of

members if the holders of at least ten percent of the corporation’s voting members sign, date, and
deliver to any corporate officer a written demand for the meeting describing its purpose.
110.

On May 18, 2021, a written demand requesting a special meeting “for the purpose

of electing the NENA Board of Directors,” signed and dated by 252 NENA members, was
delivered to NENA’s attorney via hand delivery and email, and to Holdover Director and acting
President Sarah Foregger. Each of the 252 NENA members who signed the demand for a special
election provided their identification and qualifying address consistent with NENA’s Bylaws,
therefore explicitly consenting to membership in NENA, consistent with the Idaho Nonprofit
Corporation Act.
111.

Each Petitioner signed the written demand requesting a special meeting to elect

the NENA Board of Directors.
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112.

On April 19, 2021, the 30th day before delivery of the written demand, NENA

had approximately 900 voting members, each of whom complied with the admission procedures
for obtaining “membership status,” as provided in the NENA Bylaws, or otherwise consented to
membership in NENA in accordance with Idaho Code § 30-30-401(2).
113.

Such special meeting was properly demanded under Idaho Code

§ 30-30-502(1)(b), as well over ten percent of NENA’s voting members signed, dated, and
delivered the written demand to Holdover Director and Acting President Sarah Foregger.
114.

The Holdover Directors failed to notice the special meeting within 30 days after

the demand was delivered.
115.

Accordingly, in the alternative to the court-ordered meeting requested under

Idaho Code 30-30-106, Petitioners ask the Court to order that a special meeting of members to
elect a Board of Directors be held pursuant to Idaho Code § 30-30-503(1)(c).
PRAYER FOR RELIEF
Petitioners respectfully request the Court for the following relief:
A.

A declaratory judgment declaring NENA members’ removal of the Holdover

Directors valid and enforceable.
B.

A peremptory writ of mandate to NENA ordering and directing NENA to

immediately recognize the validity and results of the membership vote removing the Holdover
Directors and to compel the Holdover Directors to vacate their seats on the NENA Board of
Directors and relinquish control of NENA’s assets;
C.

An order under Idaho Code § 30-30-106 that a meeting of members be called to

elect the NENA Board of Directors, or that a written ballot or other form of obtaining the vote of
members, be authorized in such manner as the Court finds fair and equitable under the
circumstances. Alternatively, an order under Idaho Code § 30-30-503 that a meeting of members
be called for the purpose of electing the NENA Board of Directors;
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D.

An award of reasonable attorneys’ fees and costs pursuant to Idaho Code

§§ 12-121, 10-1201, and Idaho Rule of Civil Procedure 54;
E.

Any other relief the Court deems just and equitable under the circumstances.

DATED this 28th day of July, 2021.

By /s/ Jon P. Stride
Jon P. Stride
Attorneys for Petitioners
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CERTIFICATE OF SERVICE
I hereby certify that on this 28th day of July, 2021, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:
☐ U.S. Mail
Counsel for Respondents

☐ E-Mail
☐ Hand Delivery
☐ Fax (208)

099997\33028\12575301v2
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BYLAWS OF THE
NORTH END NEIGHBORHOOD ASSOCIATION, INC.
ARTICLE I: MISSION
It shall be the mission of The North End Neighborhood Association, Inc. (NENA) to
preserve and enhance the character of the neighborhood's livability, charm, historical roots, and
warmth provided by the unique residential fabric, encompassed within NENA (as defined in
Article III), in the interest of furthering the welfare of its present and future residents by
democratic processes.
ARTICLE II: OBJECTIVES AND FUNCTIONS
It shall be the general objectives and functions of NENA to encourage and facilitate
communication and joint efforts among the residents of the area encompassed within NENA's
membership boundaries (as defined In Article III) in addressing matters of common concern.
NENA shall engage in action of cooperative self-help to protect and develop the neighborhood
and to work together in achieving the objectives of this and other neighborhood associations in
the best interests of the larger community; and NENA shall serve as an advisory body to
influence the decisions of city, county and state officials on matters of common concern to
NENA's constituency.
ARTICLE ill: GEOGRAPHIC/MEMBERSHIP AREA
The geographical boundaries of NENA, for purposes of conducting business and
determining membership within NENA, shall include that section of the North End of Boise
included within the map attached hereto as Exhibit "A" and incorporated herein by reference.
ARTICLE IV: MEMBERSHIP AND VOTING RIGHTS
1. Membership shall be open to all persons 18 years or older who reside 1 , work2, or own
property/business within the geographic boundaries as stated in Article ill.
2. For membership status, eligible persons will be required to provide identification, their
names and addresses and, if membership is to be obtained by virtue of employment or
property/business ownership, their employer's name and address and the location of their
property/business, to NENA's Corporate Secretary.
3. Only members of NENA are eligible to vote at the annual membership meeting.
4. Membership in NENA shall cease immediately upon termination of residence,
employment, or property/business ownership within the geographical boundaries herein
described or by written notice to the NENA Corporate Secretary of the desire to
terminate.

1

The term "reside," as used herein, shall mean that a person maintains his or her primary personal residence within
the geographic boundaries stated in Article III.
2
The term "work," as used herein, shall mean that a person maintains his or her primary office or spends the
majority of the work day within the geographic boundaries stated in Article III.
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